Education Amendments of 1978
TITLE XI—INDIAN EDUCATION

PART A—ASSISTANCE TO LOCAL EDUCATIONAL AGENCIES
AMENDMENT TO PUBLIC LAW 874

SEc. 1101. [20 U.S.C. 240, note] (a)1 * * *

(b)2 * * *

(¢)8 % *

(d) Within one year of the date of enactment of this Act, the
Secretary, in cooperation with the Commissioner, shall propose and
promulgate special regulations which will provide that where a
local educational agency does not undertake the remedial action re-
quired by the Commissioner under section 5(b)(3)(C)(vi) of the Act
of September 30, 1950 (Public Law 874, Eighty-first Congress) and
the Commissioner determines that an extension of time will not ef-
fectively encourage the remedy, the affected tribes may elect to con-
tract with the Bureau under title I of the Indian Self-Determina-
tion and Education Assistance Act to provide educational services
provided by the local educational agency or elect to have such serv-
ices provided by a Bureau of Indian Affairs school. Such regula-
tions shall also establish procedures whereby the funding necessary
to provide such educational services may be obtained, and establish
such procedures as are necessary to insure orderly and expeditious

transition in provision of educational services.
(e)4 * * %

FUNDING PROVISION

SeEc. 1102. [25 U.S.C. 13 notel (a) The Secretary of the Inte-
rior shall develop alternative methods for the equitable distribution
of any supplement program funds provided, pursuant to an appro-
priation under the Act of November 2, 1921, commonly referred to
as the Snyder Act, for contracting under the Act of April 16, 1934,
commonly referred to as the Johnson-O’Malley Act, and shall pub-
lish in the Federal Register by March 1, 1979, such alternatives for
the purpose of allowing eligible tribes to comment by May 1, 1979.
At that time, the Secretary shall conduct a field survey listing all
alternative formula.

1Section 1101(a) of the Education Amendments of 1978 (P.L. 95-561) amended section
3(d)(2)(D) of Public Law 874. .

2Section 1101(b) of the Education Amendments of 1978 repealed section 5(a)(2) of Public Law
874.

3Section 1101(c) of the Education Amendments of 1978 amended section 5(b) of Public Law
874 to add a new paragraph (3).

4Section 1101(e) of the Education Amendments of 1978 amended section 5(c)(2)(A) of Public
I_iaw 874 by redesignating divisions (ii) through (vi) as (iii) through (viii) and by adding a new

ivision (ii).
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(b) By July 1, 1979, the Secretary shall establish and publish
the formula in the Federal Register which the majority of such
tribes determine, but vote certified to the Secretary, to be most eq-
uitable and shall use such formula for purposes of distribution of
the funds appropriated pursuant to such Act beginning on or after
October 1, 1979. The Secretary shall, in accordance with proce-
dures consistent with that prescribed herein, revise such formula
periodically as necessary.

BASIC EDUCATIONAL SUPPORT

SEc. 1103. [25 U.S.C. 13 note] (a)(1) From sums already ap-
propriated under the Act of November 2, 1921 (25 U.S.C. 13) and
notwithstanding any other provision of law or any requirement of
a grant or agreement relating to the timing of payments for basic
support contracts or grants under the Act of April 16, 1934 (25
U.S.C. (452-457), the Secretary of the Interior shall make pay-
ments of all funds appropriated under the authority of the Act of
November 2, 1921, for fiscal year 1978 (including any fiscal year
1978 funds subsequently obligated in fiscal year 1979 from such
appropriation) for basic support contracts or grants to any school
that had a deficit in its operating budget for fiscal year 1978 as a
consequence of the lack of complete payment from the Department
of the Interior for such contract or grant. Such payments shall be
made in accordance with any applicable condition of such contracts
or grants other than conditions relating to the timing of payments.

(2) The Secretary of the Interior shall make the payments re-
ferred to in paragraph (1) not later than thirty days after the date
of the enactment of this Act, Saturdays, Sundays, and legal public
holidays, as established by section 6103 of title 5, United States
Code, shall not be considered as days for purposes of the preceding
sentence.

(b) Such sums as are needed under such Act of November 2,
1921, are authorized to be appropriated to provide funds for basic
educational support through parent committees under such Act of
April 16, 1934, to those public schools educating Indian students
and whose total sum of Federal, State, and local funds is insuffi-
cient to bring the education of the enrolled Indian students to a
level equal to the level of education provided non-Indian students
in the public schools in which they are enrolled where the absence
of such support would result in the closing of schools or the reduc-
tion in quality of the education program afforded Indian students
attending public schools.

PART B—BUREAU OF INDIAN AFFAIRS PROGRAMS

SEC. 1121. [25 U.S.C. 2001] STANDARDS FOR THE BASIC EDUCATION OF
INDIAN CHILDREN IN BUREAU OF INDIAN AFFAIRS
SCHOOLS.

(a)(1) The purpose of the standards developed under this sec-
tion shall be to afford Indian students being served by a Bureau
funded school with the same opportunities as all other students to
achieve the National Education Goals embodied in the Goals 2000:
Educate America Act. Consistent with the provisions of this section
and section 1131, the Secretary shall take such actions as are nec-
essary to coordinate standards developed and implemented under
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this section with those in the State improvement plans developed
and implemented pursuant to the Goals 2000: Educate America Act
for the States in which each Bureau funded school operates. In de-
veloping and reviewing such standards and coordination, the Sec-
retary shall utilize the findings and recommendations of the panel
established in section 315(b)(4) of such Act.

(2) The Secretary shall take immediate steps to encourage
school boards of Bureau funded schools to engage their commu-
nities in adopting declarations of purposes of education in their
communities, analyzing the implications of such purposes for their
schools, and determining how such purposes may be made to moti-
vate students and faculties and otherwise animate their schools by
May 1, 1995. Such declarations shall represent the aspirations of
a community for the kinds of persons such community wants its
children to increasingly become, and shall include such purposes as
assuring that all learners are becoming accomplished in ways im-
portant to themselves and respected by their parents and commu-
nities, shaping worthwhile and satisfying lives for themselves, ex-
emplifying the best values of the community and humankind, and
becoming increasingly effective in shaping the character and qual-
ity of the world all learners share.

(b) Within 18 months of the publication of the voluntary na-
tional content standards described in section 203(a)(2) of the Goals
2000: Educate America Act, the Secretary, in consultation with the
Secretary of Education and Indian organizations and tribes, shall
carry out or cause to be carried out by contract with an Indian or-
ganization such studies and surveys, making the fullest use pos-
sible of other existing studies, surveys, and plans, as are necessary
to establish and revise standards for the basic education of Indian
children attending Bureau funded schools. Such studies and sur-
veys shall take into account factors such as academic needs, local
cultural differences, type and level of language skills, geographic
isolation, and appropriate teacher-student ratios for such children,
and shall be directed toward the attainment of equal educational
opportunity for such children.

(c)(1) The Secretary shall revise the minimum academic stand-
ards published in the Federal Register of September 9, 1985 (50
Fed. Reg. 174) for the basic education of Indian children in accord-
ance with the purpose described in subsection (a) and the findings
of the studies and surveys described in subsection (b), and shall
publish such revised standards in the Federal Register for the pur-
pose of receiving comments from the tribes and other interested
parties. Within 21 months of the date of enactment of the Improv-
ing America’s Schools Act of 1994, the Secretary shall establish
final standards, distribute such standards to all the tribes and pub-
lish such final standards in the Federal Register. The Secretary
shall revise such final standards periodically as necessary. Prior to
any revision of such final standards, the Secretary shall distribute
such proposed revision to all the tribes, and publish such proposed
revision in the Federal Register, for the purpose of receiving com-
ments from the tribes and other interested parties.

(2) The standards described in paragraph (1) shall apply to Bu-
reau schools, and subject to subsection (f), to contract or grant
schools, and may also serve as a model for educational programs
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for Indian children in public schools. In establishing and revising
such standards, the Secretary shall take into account the special
needs of Indian students and the support and reinforcement of the
specific cultural heritage of each tribe.

(d) The Secretary shall provide alternative or modified stand-
ards in lieu of the standards established under subsection (c),
where necessary, so that the programs of each school shall be in
compliance with the minimum standards required for accreditation
of schools in the State where the school is located.

(e) A tribal governing body, or the local school board so des-
ignated by the tribal governing body, shall have the local authority
to waive, in part or in whole, the standards established under sub-
section (c) and (d), where such standards are deemed by such body
to be inappropriate. The tribal governing body or designated school
board shall, within 60 days thereafter, submit to the Secretary a
proposal for alternative standards that take into account the spe-
cific needs of the tribe’s children. Such revised standards shall be
established by the Secretary unless specifically rejected by the Sec-
retary for good cause and in writing to the affected tribes or local
school board, which rejection shall be final and unreviewable.

(f)(1) The Secretary, through contracting and grant-making
procedures, shall assist school boards of contract or grant schools
in the implementation of the standards established under sub-
sections (c) and (d), if the school boards request that such stand-
ards, in part or in whole, be implemented. At the request of a con-
tract or grant school board, the Secretary shall provide alternative
or modified standards for the standards established under sub-
sections (c) and (d) to take into account the needs of the Indian
children and the contract or grant school.

(2) Within 1 year of the date of the enactment of the Indian
Education Technical Amendments Act of 1985, the Bureau shall,
either directly or through contract with an Indian organization, es-
tablish a consistent system of reporting standards for fiscal control
and fund accounting for all contract or grant schools. Such stand-
ards shall yield data results comparable to those used by Bureau
schools.

(g) Subject to subsections (e) and (f), the Secretary shall begin
to implement the standards established under this section imme-
diately upon the date of their establishment. Not later than Janu-
ary 1, 1995, and at each time thereafter that the annual budget re-
quest for Bureau educational services is presented, the Secretary
shall submit to the appropriate committees of Congress a detailed
plan to bring all Bureau schools and contract or grant schools up
to the level required by the applicable standards established under
this section. Such plan shall include detailed information on the
status of each school’s educational program in relation to the appli-
cable standards established under this section, specific cost esti-
mates for meeting such standards at each school, and specific time
lines for bringing each school up to the level required by such
standards.

(h)(1) Except as specifically required by statute, no school or
peripheral dormitory operated by the Bureau on or after January
1, 1992, may be closed or consolidated or have its program substan-
tially curtailed unless done according to the requirements of this
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subsection, except that, in those cases where the tribal governing
body, or the local school board concerned (if so designated by the
tribal governing body), requests closure or consolidation, the re-
quirements of this subsection shall not apply. The requirements of
this subsection shall not apply when a temporary closure, consoli-
dation, or substantial curtailment is required by plant conditions
which constitute an immediate hazard to health and safety.

(2) The Secretary shall, by regulation, promulgate standards
and procedures for the closing, consolidation, or substantial curtail-
ment of Bureau schools in accordance with the requirements of this
subsection.

(3) Whenever closure, transfer to any other authority, consoli-
dation, or substantial curtailment of a school is under active con-
sideration or review by any division of the Bureau or the Depart-
ment of the Interior, the affected tribe, tribal governing body, and
designated local school board, will be notified as soon as such con-
sideration or review begins, kept fully and currently informed, and
afforded an opportunity to comment with respect to such consider-
ation or review. When a formal decision is made to close, transfer
to any other authority, consolidate, or substantially curtail a
school, the affected tribe, tribal governing body, and designated
local school board shall be notified at least 6 months prior to the
end of the school year preceding the proposed closure date. Copies
of any such notices and information shall be transmitted promptly
to the Congress and published in the Federal Register.

(4) The Secretary may terminate, contract, transfer to any
other authority, or consolidate or substantially curtail the oper-
ation or facilities of—

(A) any Bureau funded school that is operated on or after
April 1, 1987,

(B) any program of such a school that is operated on or
after April 1, 1987, or

(C) any school board of a school operated under a grant
under the Tribally Controlled Schools Act of 1988,

only if the tribal governing body approves such action.

(1) There are authorized to be appropriated such sums as may
be necessary, for academic program costs, in order to bring all Bu-
reau schools and contract or grant schools up to the level required
by the applicable standards established under this section.

()(1) All Bureau funded schools shall include within their cur-
riculum a program of instruction relating to alcohol and substance
abuse prevention and treatment. The Assistant Secretary shall pro-
vide the technical assistance necessary to develop and implement
such a program for students in kindergarten and grades 1 through
12, at the request of—

(A) any Bureau school (subject to the approval of the
school board of such school);

(B) any school board of a school operating under a contract
entered into under the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450 et seq.); or

(C) any school board of a school operating under a grant
under the Tribally Controlled Schools Act of 1988.

(2) In schools operated directly by the Bureau, the Secretary
shall provide for—
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(A) accurate reporting of all incidents relating to alcohol
and substance abuse; and

(B) individual student crisis intervention.

(3) The programs requested under paragraph (1) shall be devel-
oped in consultation with the Indian tribe that is to be served by
such program and health personnel in the local community of such
tribe.

(4) Schools requesting program assistance under this sub-
section are encouraged to involve family units and, where appro-
priate, tribal elders and Native healers in such instructions.

(k) For purposes of this section, the term “tribal governing
body” means, with respect to any school, the tribal governing body,
or tribal governing bodies, that represent at least 90 percent of the
students served by such school.

(D(1)(A)G) The Secretary shall only consider the factors de-
scribed in subparagraphs (B) and (C) in reviewing—

(I) applications from any tribe for the awarding of a con-
tract or grant for a school that is not a Bureau funded school;
and

(ITI) applications from any tribe or school board of any Bu-
reau funded school for—

(aa) a school which is not a Bureau funded school; or
(bb) the expansion of a Bureau funded school which
would increase the amount of funds received by the Indian

tribe or school board under section 1127.

(i1) The Secretary shall give consideration to all of the factors
under clause (i), but none of the applications under clause (i) may
be denied based primarily upon the geographic proximity of public
education.

(B) The Secretary shall consider the following factors relating
to the program that is the subject of an application described in
subparagraph (A):

(i) The adequacy of facilities or the potential to obtain or
provide adequate facilities.

(i1) Geographic and demographic factors in the affected
areas.

(iii)) Adequacy of the applicant’s program plans or, in the
case of a Bureau funded school, of projected needs analysis
done either by a tribe or by Bureau personnel.

(iv) Geographic proximity of comparable public education.

(v) The stated needs of all affected parties, including stu-
dents, families, tribal governments at both the central and
local levels, and school organizations.

(C) The Secretary shall consider with respect to applications
described in subparagraph (A) the following factors relating to all
the educational services available at the time the application is
considered:

(i) Geographic and demographic factors in the affected
areas.

bl (i) Adequacy and comparability of programs already avail-
able.

(iii) Consistency of available programs with tribal edu-
cational codes or tribal legislation on education.
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(iv) The history and success of these services for the pro-
posed population to be served, as determined from all factors
and not just standardized examination performance.

(2)(A) The Secretary shall make a determination of whether to
approve any application described in paragraph (1)(A) by not later
than the date that is 180 days after the day on which such applica-
tion is submitted to the Secretary.

(B) If the Secretary fails to make the determination described
in subparagraph (A) with respect to an application by the date de-
scribed in subparagraph (A), the application shall be treated as
having been approved by the Secretary.

(3)(A) Any application described in paragraph (1)(A) may be
submitted to the Secretary only if—

(i) the application has been approved by the tribal govern-
ing body of the students served by (or to be served by) the
school or program that is the subject of the application, and

(i1) written evidence of such approval is submitted with the
application.

(B) Each application described in paragraph (1)(A)—

(i) shall provide information concerning each of the factors
described in paragraph (1)(B), and

(i1) may provide information concerning the factors de-
scribed in paragraph (1)(C).

(4) Whenever the Secretary makes a determination to deny ap-
proval of any application described in paragraph (1)(A), the Sec-
retary shall—

(A) state the objections in writing to the applicant by not
later than the date that is 180 days after the day on which the
application is submitted to the Secretary,

(B) provide assistance to the applicant to overcome stated
objections, and

(C) provide the applicant a hearing, under the same rules
and regulations pertaining to the Indian Self-Determination
and Education Assistance Act, and an opportunity to appeal
the objections raised by the Secretary.

(5)(A) Except as otherwise provided in this paragraph, the ac-
tion which is the subject of any application described in paragraph
(1)(A) that is approved by the Secretary shall become effective with
the commencement of the academic year succeeding the fiscal year
in which the application is approved, or at an earlier date deter-
mined by the Secretary.

(B) If an application is treated as having been approved by the
Secretary by reason of paragraph (2)(B), the action that is the sub-
ject of the application shall become effective on the date that is 18
months after the date on which the application is submitted to the
Secretary, or at an earlier date determined by the Secretary.

SEC. 1122. [25 U.S.C. 2002] NATIONAL CRITERIA FOR DORMITORY SITU-
ATIONS.

(a) The Secretary, in consultation with the Secretary of the De-
partment of Education, and in consultation with Indian organiza-
tions and tribes, shall conduct or cause to be conducted by contract
with an Indian organization, a study of the costs applicable to
boarding arrangements for Indian students provided in Bureau
schools, and contract or grant schools, for the purpose of establish-
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ing national criteria for such dormitory situations. Such criteria
shall include adult-child ratios, needs for counselors (including spe-
cial needs related to off-reservation boarding arrangements), space,
and privacy.

(b) Not later than January 1, 1996, the Secretary shall propose
such criteria, and shall distribute such proposed criteria to the
tribes and publish such proposed criteria in the Federal Register
for the purpose of receiving comments from the tribes and other in-
terested parties. Within 18 months of the date of the enactment of
the Improving America’s Schools Act of 1994, the Secretary shall
establish final criteria, distribute such final criteria to all the
tribes, and publish such final criteria in the Federal Register. The
Secretary shall revise such final criteria periodically as necessary.
Any revisions to the criteria established under this section shall be
developed subject to requirements established under section 1131.

(¢c) The Secretary shall begin to implement the criteria estab-
lished under this section immediately upon the date of the estab-
lishment of such criteria. Not later than January 1, 1997, and at
each time thereafter that the annual budget request for Bureau
educational services is presented, the Secretary shall submit to the
appropriate committees of Congress a detailed plan to bring all Bu-
reau contract boarding schools up to the criteria established under
this section. Such plan shall include predictions for the relative
need for each boarding school in the future, detailed information on
the status of each school in relation to the criteria established
under this section, specific cost estimates for meeting such criteria
at each school, and specific time lines for bringing each school up
to the level required by such criteria.

(d)(1) The criteria established under this section may be
waived in the same manner as the standards provided under sec-
tion 1121(c) may be waived under section 1121(e).

(2) No school in operation on or before January 1, 1987 (re-
gardless of compliance or noncompliance with the criteria estab-
lished under this section) may be closed, transferred to another au-
thority, consolidated or have its program substantially curtailed for
failure to meet the criteria.

(e) There are authorized to be appropriated such sums as may
be necessary in order to bring each school up to the level required
by the criteria established under this section.

SEC. 1123. [25 U.S.C. 20031 REGULATIONS.

(a) The provisions of part 32 of title 25 of the Code of Federal
Regulations, as in effect on January 1, 1987, are incorporated into
this Act and shall be treated as though such provisions are set
forth in this subsection. Accordingly, such provisions may be al-
tered only by means of an amendment to this subsection that is
contained in an Act or joint resolution which is enacted into law.
To the extent that such provisions of part 32 do not conform with
this Act or any statutory provision of law enacted before the date
of enactment of this Act, the provisions of this Act and the provi-
sions of such other statutory law shall govern.

(b) The provisions of parts 31, 33, 36, 39, 42, and 43 of title
25 of the Code of Federal Regulations, as in effect on January 1,
1987, shall be applied by the Federal Government and shall not,
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before July 1, 1989, be amended, revoked, or altered in any man-
ner. No officer or employee of the executive branch shall have the
authority to issue any other regulations, prior to July 1, 1989, that
supersede, supplement, or otherwise affect the provisions of such
parts. To the extent that the provisions of such parts do not con-
form with this Act or any statutory provision of law enacted before
the date of enactment of this Act, the provisions of this Act and the
provisions of such other statutory law shall govern.

(c) After June 30, 1989, no regulation prescribed for the appli-
cation of any program provided under this title shall become effec-
tive unless—

(1) the regulation has been published as a proposed regula-
tion in the Federal Register,

(2) an opportunity of not less than 90 days has been af-
forded the public to comment on the published proposed regu-
lation, and

(3) the regulation has, after such period for public com-
ment, been published in the Federal Register as a final regula-
tion.

(d) For purposes of this section, the term “regulation” means
any rules, regulations, guidelines, interpretations, orders, or re-
quirements of general applicability prescribed by any officer or em-
ployee of the executive branch.

SEC. 1124. [25 U.S.C. 2004] SCHOOL BOUNDARIES.

(a) The Secretary shall, in accordance with this section, estab-
1is}1;1 1separate geographical attendance areas for each Bureau
school.

(b)(1) Except as provided in paragraph (2), on or after July 1,
1985, no attendance area shall be changed or established with re-
spect to any Bureau funded school unless the tribal governing body
or the local school board concerned (if so designated by the tribal
governing body) has been (i) afforded at least six months notice of
the intention of the Bureau to change or establish such attendance
area, and (ii) given the opportunity to propose alternative bound-
aries. Any tribe may petition the Secretary for revision of existing
attendance area boundaries. The Secretary shall accept such pro-
posed alternative or revised boundaries unless the Secretary finds,
after consultation with the affected tribe or tribes, that such re-
vised boundaries do not reflect the needs of the Indian students to
be served or do not provide adequate stability to all of the affected
programs.

(2) In any case where there is more than 1 Bureau funded
school located on an Indian reservation, at the direction of the trib-
al governing body, the relevant school boards of the Bureau funded
schools on the reservation may, by mutual consent, establish the
relevant attendance areas for such schools, subject to the approval
of the tribal governing body. Any such boundaries so established
shall be accepted by the Secretary.

(c) In any case where there is only 1 Bureau operated program
located on an Indian reservation, the attendance area for the pro-
gram shall be the boundaries of the reservation served, and those
students residing near the reservation shall also receive services
from such program.
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(d) The Bureau shall include in the regulations the require-
ment that each appropriate education line officer coordinate and
consult with the affected tribes and relevant school boards in the
establishment of such geographic boundaries.

SEC. 1125. [25 U.S.C. 2005] FACILITIES CONSTRUCTION.

(a) The Secretary shall immediately begin to bring all schools,
dormitories, and other facilities operated by the Bureau or under
contract or grant with the Bureau in connection with the education
of Indian children into compliance with all applicable Federal, trib-
al, or State health and safety standards, whichever provide greater
protection (except that the tribal standards to be applied shall be
no greater than any otherwise applicable Federal or State stand-
ards), with section 504 of the Rehabilitation Act of 1973 (29 U.S.C.
794), and with the Americans with Disabilities Act of 1990, except
that nothing in this section shall require termination of the oper-
ations of any facility which does not comply with such provisions
and which is in use on the date of enactment of the Improving
America’s Schools Act of 1994.

(b) By January 1, 1996, and at each time thereafter that the
annual budget request for Bureau educational services is pre-
sented, the Secretary shall submit to the appropriate committees of
Congress a detailed plan to bring such facilities into compliance
with such standards. Such plan shall include detailed information
on the status of each facility’s compliance with such standards, spe-
cific cost estimates for meeting such standards at each school, and
specific time lines for bringing each school into compliance with
such standards.

(c) Within six months of the date of enactment of this Act, the
Secretary shall submit to the appropriate committees of Congress,
and publish in the Federal Register, the system used to establish
priorities for school construction projects. At the time any budget
request for school construction is presented, the Secretary shall
publish in the Federal Register and submit with the budget request
the current list of all school construction priorities.

(d)(1) A Bureau school may be closed or consolidated, and the
programs of a Bureau school may be substantially curtailed, by
reason of plant conditions that constitute an immediate hazard to
health and safety only if a health and safety officer of the Bureau
determines that such conditions exist at the Bureau school.

(2)(A) In making determinations described in paragraph (1) be-
fore July 1, 1989, health and safety officers of the Bureau shall use
the health and safety guidelines of the Bureau that were in effect
on January 1, 1988.

(B)4) If—

(I) the Secretary fails to publish in the Federal Register in
final form before July 1, 1989, and
(IT) action described in paragraph (1) is taken after June

30, 1989, and before the date on which such regulations are

published in final form in the Federal Register by reason of the

condition of any plant,
an inspection of the condition of such plant shall be conducted by
an appropriate tribal, county, municipal, or State health and safety
officer to determine whether conditions at such plant constitute an



1" EDUCATION AMENDMENTS OF 1978 Sec. 1126

immediate hazard to health and safety. Such inspection shall be
completed by not later than the date that is 30 days after the date
on which the action described in paragraph (1) is taken.

(ii) The inspection required under clause (i) shall be conducted
by a health and safety officer designated jointly by the Secretary
and the tribes affected by the action described in paragraph (1). If
the Secretary and such tribes are unable to agree on the designa-
tion of the health and safety officer, the Secretary shall designate
the health and safety officer and shall provide notice of such des-
ignation to each of such tribes before the inspection is conducted
by such officer.

(iii) If the health and safety officer conducting an inspection of
a plant required under clause (i) determines that conditions at the
plant do not constitute an immediate hazard to health and safety,
any consolidation or curtailment that was made by reason of condi-
tions at the plant shall immediately cease and any school closed by
reaS(()n) (}g‘ conditions at the plant shall be reopened immediately.

3) If—

(A) a Bureau school is temporarily closed or consolidated,
or the programs of a Bureau school are substantially curtailed,
by reason of plant conditions that constitute an immediate haz-
ard to health and safety, and

(B) the Secretary estimates that the closure, consolidation,
or curtailment will be more than 1 year in duration,

the Secretary shall submit to the Congress, by not later than the
date that is 6 months after the date on which the closure, consoli-
dation, or curtailment is initiated, a report which sets forth the
reasons for such temporary actions and the actions the Secretary
is taking to eliminate the conditions that constitute the hazard.

(e) There are authorized to be appropriated such sums as may
be necessary to carry out subsection (a).

SEC. 1126. [25 U.S.C. 20061 BUREAU OF INDIAN AFFAIRS EDUCATION
FUNCTIONS.

(a) The Secretary shall vest in the Assistant Secretary for In-
dian Affairs all functions with respect to formulation and establish-
ment of policy and procedure, and supervision of programs and ex-
penditures of Federal funds for the purpose of Indian education ad-
ministered by the Bureau. The Assistant Secretary shall carry out
such functions through the Director of the Office of Indian Edu-
cation.

(b) The Director of the Office shall direct and supervise the op-
erations of all personnel directly and substantially involved with
provision of education services by the Bureau, including school or
institution custodial or maintenance personnel. The Assistant Sec-
retary for Indian Affairs shall provide for the adequate coordina-
tion between the affected Bureau Offices and the Office to facilitate
the consideration of all contract functions relating to education. Ex-
cept as required by section 1129, nothing in this Act shall be con-
strued to require the provision of separate support services for In-
dian education.

(c) Education personnel who are under the direction and super-
vision of the Director of the Office in accordance with the first sen-
tence of subsection (b) shall—

(1) monitor and evaluate Bureau education programs,
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(2) provide all services and support functions for education
programs with respect to personnel matters involving staffing
actions and functions, and

(3) provide technical and coordinating assistance in areas
such as procurement, contracting, budgeting, personnel, and
curriculum.

(d)(1) The Assistant Secretary shall submit in the annual
Budget a plan—

(A) for school facilities to be constructed under the system
required by section 1125(c);

(B) for establishing priorities among projects and for the
improvement and repair of education facilities, which together
shall form the basis for the distribution of appropriated funds;
and

(C) including a 5-year plan for capital improvements.

(2)(A) The Assistant Secretary shall establish a program, in-
cluding the distribution of appropriated funds, for the operation
and maintenance of education facilities. Such program shall in-
clude—

(i) a method of computing the amount necessary for each
education facility;

(i1) similar treatment of all Bureau funded schools;

(iii) a notice of an allocation of appropriated funds from
the Director of the Office directly to the appropriate education
line officers; and

(iv) a system for the conduct of routine preventive mainte-
nance.

(B) The appropriate education line officers shall make arrange-
ments for the maintenance of education facilities with the local su-
pervisors of the Bureau maintenance personnel who are under the
authority of the agency superintendent or area directors, respec-
tively. The local supervisors of Bureau maintenance personnel shall
take appropriate action to implement the decisions made by the ap-
propriate education line officers, except that no funds under this
part may be authorized for expenditure unless such appropriate
education line officer is assured that the necessary maintenance
has been, or will be, provided in a reasonable manner. Subject to
the requirements of subsection (b) of this section, nothing in this
Act shall be construed to require the provision of separate oper-
ations and maintenance personnel for the Office.

(38) The requirements of this subsection shall be implemented
not later than July 1, 1995.

(e) Notwithstanding any other provision of law, the Director
shall promulgate guidelines for the establishment of mechanisms
for the acceptance of gifts and bequests for the use of, and benefit
of, particular schools or designated Bureau operated education pro-
grams, including, where appropriate, the establishment and admin-
istration of trust funds. When a Bureau operated program is the
beneficiary of such a gift or bequest, the Director shall make provi-
sions for monitoring its use, and shall report to the appropriate
committees of Congress the amount and terms of such gift or be-
quest, the use to which such gift or bequest is put, and any positive
results achieved by such action.
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(f) For the purpose of this section the term “functions” includes
powers and duties.

SEC. 1127. [25 U.S.C. 2007] ALLOTMENT FORMULA.

(a)(1) The Secretary shall establish, by regulation adopted in
accordance with section 1139, a formula for determining the mini-
mum annual amount of funds necessary to sustain each Bureau
funded school. In establishing such formula, the Secretary shall
consider—

(A) the number of eligible Indian students served and size
of the school;

(B) special cost factors, such as—

(1) the isolation of the school;

(ii)) the need for special staffing, transportation, or
educational programs;

(iii) food and housing costs;

(iv) maintenance and repair costs associated with the
physical condition of the educational facilities;

(v) special transportation and other costs of isolated
and small schools;

(vi) the costs of boarding arrangements, where deter-
mined necessary by a tribal governing body or designated
local school board;

(vii) costs associated with greater lengths of service by
educational personnel; and

(viii) special programs for gifted and talented stu-
dents;

(C) the cost of providing academic services which are at
least equivalent to those provided by public schools in the
State in which the school is located; and

(D) such other relevant factors as the Secretary determines
are appropriate.

(2) Upon the establishment of the standards required by sec-
tions 1121 and 1122, the Secretary shall revise the formula estab-
lished under this subsection to reflect the cost and funding stand-
ards so established. Prior to January 1, 1996, the Secretary shall
review the formula established under this section and shall take
such steps as may be necessary to increase the availability of coun-
seling services for students in off-reservation boarding schools and
other Bureau operated residential facilities. Concurrent with such
action, the Secretary shall review the standards established under
section 1121 to be certain that adequate provision is made for pa-
rental notification regarding, and consent for, such counseling serv-
ices.

(b) Notwithstanding any other provisions of law, Federal funds
appropriated for the general local operation of Bureau funded
schools shall be allotted pro rata in accordance with the formula es-
tablished under subsection (a).

(c)(1) For fiscal year 1990, and for each subsequent fiscal year,
the Secretary shall adjust the formula established under subsection
(a) to—

(A) use a weighted unit of 1.2 for each eligible Indian stu-
dent enrolled in the seventh and eighth grades of the school in
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considering the number of eligible Indian students served by

the school;

(B) consider a school with an enrollment of less than 50 el-
igible Indian students as having an average daily attendance
of 50 eligible Indian students for purposes of implementing the
adjustment factor for small schools; and

(C) take into account the provision of residential services
on a less than 9-month basis at a school when the school board
and supervisor of the school determine that a less than 9-
month basis will be implemented for the school year involved.
(2)(A) The Secretary shall reserve for national school board

training 0.2 percent of the funds appropriated for each fiscal year
for distribution under this section. Such training shall be conducted
through the same organizations through which, and in the same
manner in which, the training was conducted in fiscal year 1992,
except that the contracts for distribution of such funds shall re-
quire that such funds be distributed by the recipient organizations
in a manner that assures the same pro rata share is made avail-
able for training for each school board in the system. If the contract
for such training is not awarded before May 1 of each fiscal year,
the contract under which such training was provided for the fiscal
year preceding such fiscal year shall be renewed by the Secretary
for such fiscal year. The agenda for the training sessions shall be
established by the school boards through their regional or national
organizations.

(B) For each year in which the Secretary uses a weighted unit
formula established under subsection (a) to fund Bureau schools, a
Bureau school which generates less than 168 weighted units shall
receive an additional 2 weighted units to defray school board activi-
ties.

(C) From the funds allotted in accordance with the formula es-
tablished under subsection (a) for each Bureau school, the local
school board of such school may reserve an amount which does not
exceed the greater of—

(i) $5,000, or

(ii) the lesser of—

(I) $15,000, or

(II) 1 percent of such allotted funds,
for school board activities for such school, including and notwith-
standing any other provision of law, meeting expenses and the cost
of membership in, and support of, organizations engaged in activi-
ties on behalf of Indian education.

(8) The Secretary shall adjust the formula established under
subsection (a) to use a weighted unit of 2.0 for each eligible Indian
student that—

(A) is gifted and talented, and

(B) is enrolled in the school on a full-time basis,

in hcorisidering the number of eligible Indian students served by the
school.

(4)(A) The Secretary shall adjust the formula established under
subsection (a) to use a weighted unit of 0.25 for each eligible Indian
student who is enrolled in a year-long credit course in an Indian
or Native language as part of the regular curriculum of a school,
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in considering the number of eligible Indian students served by
such school.

(B) The adjustment required under subparagraph (A) shall be
used for such school after—

(i) the certification of the Indian or Native language cur-
riculum by the school board of such school to the Secretary, to-
gether with an estimate of the number of full-time students ex-
pected to be enrolled in the curriculum in the second school
year following the school year for which the certification is
made; and

(i1) the funds appropriated for allotment under this section
are designated by the appropriations Act appropriating such
funds as the amount necessary to implement such adjustment
at such school without reducing allotments made under this
section to any school by virtue of such adjustment.

(d) The Secretary shall reserve from the funds available for
distribution for each fiscal year under this section an amount
which, in the aggregate, shall equal 1 percent of the funds avail-
able for such purpose for that fiscal year. Such funds shall be used,
at the discretion of the Director of the Office, to meet emergencies
and unforeseen contingencies affecting the education programs
funded under this section. Funds reserved under this subsection
may only be expended for education services or programs at a
schoolsite (as defined in section 5204(c)(2) of the Tribally Con-
trolled Schools Act of 1988). Funds reserved under this subsection
shall remain available without fiscal year limitation until ex-
pended. However, the aggregate amount available from all fiscal
years may not exceed 1 percent of the current year funds. When-
ever the Secretary makes funds available under this subsection,
the Secretary shall report such action to the appropriate commit-
tees of Congress within the annual budget submission.

(e) Supplemental appropriations enacted to meet increased pay
costs attributable to school level personnel shall be distributed
under this section.

(f) For the purpose of this section, the term “eligible Indian
student” means a student who—

(1) is a member of or is at least a Y4 degree Indian blood
descendant of a member of an Indian tribe which is eligible for
the special programs and services provided by the United
States through the Bureau to Indians because of their status
as Indians, and

(2) resides on or near an Indian reservation or meets the
crﬂ;eria for attendance at a Bureau off-reservation boarding
school.

(g)(1) An eligible Indian student may not be charged tuition for
attendance at a Bureau school or contract or grant school. A stu-
dent attending a Bureau school under paragraph (2)(C) may not be
charged tuition.

(2) The Secretary may permit the attendance at a Bureau
school of a student who is not an eligible Indian student if—

(A) the Secretary determines that the student’s attendance
will not adversely affect the school’s program for eligible In-
dian students because of cost, overcrowding, or violation of
standards,
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(B) the school board consents,
(C) the student is a dependent of a Bureau, Indian Health

Service, or tribal government, employee who lives on or near

the school site, or

(D) a tuition is paid for the student that is not more than
that charged by the nearest public school district for out-of-dis-
trict students, is in addition to the school’s allocation under
this section.

(3) The school board of a contract or grant school may permit
students who are not eligible Indian students under this subsection
to attend its contract school or grant school and any tuition col-
lected for those students is in addition to funding under this sec-
tion.

(h) Notwithstanding any other provision of law, at the election
of the school board of a Bureau school made at any time during the
fiscal year, a portion equal to not more than 15 percent of the
funds allocated with respect to a school under this section for any
fiscal year shall remain available to the school for expenditure
without fiscal year limitation. The Assistant Secretary shall take
steps as may be necessary to implement this provision imme-
diately.

(i) Beginning with academic year 1994-1995, tuition for the
out-of-State students boarding at the Richfield Dormitory in Rich-
field, Utah, who attend Sevier County high schools in Richfield,
Utah, shall be paid from the Indian school equalization program
funds authorized in this section and section 1130 at a rate not to
exceed the amount per weighted student unit for that year for the
instruction of such students. No additional administrative cost
funds shall be added to the grant.

SEC. 1128. [25 U.S.C. 2008] ADMINISTRATIVE COST GRANTS.

(a)(1) The Secretary shall, subject to the availability of appro-
priated funds, provide grants to each tribe or tribal organization
operating a contract school or grant school in the amount deter-
mined under this section with respect to the tribe or tribal organi-
zation for the purpose of paying the administrative and indirect
costs incurred in operating contract or grant schools in order to—

(A) enable tribes and tribal organizations operating such
schools, without reducing direct program services to the bene-
ficiaries of the program, to provide all related administrative
overhead services and operations necessary to meet the re-
quirements of law and prudent management practice, and

(B) carry out other necessary support functions which
would otherwise be provided by the Secretary or other Federal
officers or employees, from resources other than direct program
funds, in support of comparable Bureau operated programs.

(2) Amounts appropriated to fund the grants provided under
this section shall be in addition to, and shall not reduce, the
amounts appropriated for the program being administered by the
contract or grant school.

(b)(1) The amount of the grant provided to each tribe or tribal
organization under this section for each fiscal year shall be deter-
mined by applying the administrative cost percentage rate of the
tribe or tribal organization to the aggregate of the Bureau elemen-
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tary and secondary functions operated by the tribe or tribal organi-
zation for which funds are received from or through the Bureau.
The administrative cost percentage rate determined under sub-
section (c¢) does not apply to other programs operated by the tribe
or tribal organization.

(2) The Secretary shall—

(A) reduce the amount of the grant determined under
paragraph (1) to the extent that payments for administrative
costs are actually received by an Indian tribe or tribal organi-
zation under any Federal education program included in the
direct cost base of the tribe or tribal organization, and

(B) take such actions as may be necessary to be reim-
bursed by any other department or agency of the Federal Gov-
ernment for the portion of grants made under this section for
the costs of administering any program for Indians that is
funded by appropriations made to such other department or
agency.

(c)(1) For purposes of this section, the administrative cost per-
centage rate for a contract or grant school for a fiscal year is equal
to the percentage determined by dividing—

(A) the sum of—

(i) the amount equal to—

(I) the direct cost base of the tribe or tribal organi-
zation for the fiscal year, multiplied by

(IT) the minimum base rate, plus
(i1) the amount equal to—

(I) the standard direct cost base, multiplied by

(IT) the maximum base rate, by

(B) the sum of—

(i) the direct cost base of the tribe or tribal organiza-
tion for the fiscal year, plus
(ii) the standard direct cost base.

(2) The administrative cost percentage rate shall be deter-
mined to the Y100 of a decimal point.

(d)(1)(A) Funds received by a tribe or contract or grant school
as grants under this section for tribal elementary or secondary edu-
cational programs may be combined by the tribe or contract or
grant school into a single administrative cost account without the
necessity of maintaining separate funding source accounting.

(B) Indirect cost funds for programs at the school which share
common administrative services with tribal elementary or second-
ary educational programs may be included in the administrative
cost account described in subparagraph (A).

(2) Funds received as grants under this section with respect to
tribal elementary or secondary education programs shall remain
available to the contract or grant school without fiscal year limita-
tion and without diminishing the amount of any grants otherwise
payable to the school under this section for any fiscal year begin-
ning after the fiscal year for which the grant is provided.

(3) Funds received as grants under this section for Bureau
funded programs operated by a tribe or tribal organization under
a contract or agreement shall not be taken into consideration for
purposes of indirect cost underrecovery and overrecovery deter-
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minations by any Federal agency for any other funds, from what-
ever source derived.

(4) In applying this section and section 105 of the Indian Self-
Determination and Education Assistance Act with respect to an In-
dian tribe or tribal organization that—

(A) receives funds under this section for administrative

costs incurred in operating a contract or grant school or a

school operated under the Tribally Controlled Schools Act of

1988, and

(B) operates 1 or more other programs under a contract or
grant provided under the Indian Self-Determination and Edu-
cation Assistance Act,

the Secretary shall ensure that the Indian tribe or tribal organiza-
tion is provided with the full amount of the administrative costs,
and of the indirect costs, that are associated with operating the
contract or grant school, a school operated under the Tribally Con-
trolled Schools Act of 1988, and all of such other programs, except
that funds appropriated for implementation of this section shall be
used only to supply the amount of the grant required to be pro-
vided by this section.

(e) For purposes of this section:

(1)(A) The term “administrative cost” means the costs of
necessary administrative functions which—

(i) the tribe or tribal organization incurs as a result of
operating a tribal elementary or secondary educational
program,

(i) are not customarily paid by comparable Bureau op-
erated programs out of direct program funds, and

(ii1) are either—

(I) normally provided for comparable Bureau pro-
grams by Federal officials using resources other than

Bureau direct program funds, or

(IT) are otherwise required of tribal self-deter-
mination program operators by law or prudent man-
agement practice.

(B) The term “administrative cost” may include—

(i) contract or grant (or other agreement) administra-

tion;

(i) executive, policy, and corporate leadership and de-
cisionmaking;

(iii) program planning, development, and manage-
ment;

(iv) fiscal, personnel, property, and procurement man-
agement;

(v) related office services and record keeping; and
(vi) costs of necessary insurance, auditing, legal, safety
and security services.
(2) The term “Bureau elementary and secondary functions”
means—
(A) all functions funded at Bureau schools by the Of-
fice;
(B) all programs—
(1) funds for which are appropriated to other agen-
cies of the Federal Government, and
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(ii) which are administered for the benefit of Indi-
ans through Bureau schools; and

(C) all operation, maintenance, and repair funds for fa-
cilities and government quarters used in the operation or
support of elementary and secondary education functions
for the benefit of Indians, from whatever source derived.
(3)(A) Except as otherwise provided in this subparagraph

(B), the direct cost base of a tribe or tribal organization for the
fiscal year is the aggregate direct cost program funding for all
tribal elementary or secondary educational programs operated
by the tribe or tribal organization during—

(i) the second fiscal year preceding such fiscal year, or

(i1) if such programs have not been operated by the
tribe or tribal organization during the 2 preceding fiscal
years, the first fiscal year preceding such fiscal year.

(B) In the case of Bureau elementary or secondary edu-
cation functions which have not previously been operated by a
tribe or tribal organization under contract, grant, or agreement
with the Bureau, the direct cost base for the initial year shall
be the projected aggregate direct cost program funding for all
Bureau elementary and secondary functions to be operated by
the tribe or tribal organization during that fiscal year.

(4) The term “maximum base rate” means 50 percent.

(5) The term “minimum base rate” means 11 percent.

(6) The term “standard direct cost base” means $600,000.

(7) The term “tribal elementary or secondary educational
programs” means all Bureau elementary and secondary func-
tions, together with any other Bureau programs or portions of
programs (excluding funds for social services that are appro-
priated to agencies other than the Bureau and are expended
through the Bureau, funds for major subcontracts, construc-
tion, and other major capital expenditures, and unexpended
funds carried over from prior years) which share common ad-
ministrative cost functions, that are operated directly by a
tribe or tribal organization under a contract, grant, or agree-
ment with the Bureau.

(f)(1) Upon the date of enactment of the Indian Education
Amendments of 1988, the Secretary shall—

(A) conduct such studies as may be needed to establish an
empirical basis for determining relevant factors substantially
affecting the required administrative costs of tribal elementary
and secondary educational programs, using the formula set
forth in subsection (¢), and

(B) conduct a study to determine—

(i) a maximum base rate which ensures that the
amount of the grants provided under this section will pro-
vide adequate (but not excessive) funding of the adminis-
trative costs of the smallest tribal elementary or secondary
educational programs,

(ii) a minimum base rate which ensures that the
amount of the grants provided under this section will pro-
vide adequate (but not excessive) funding of the adminis-
trative costs of the largest tribal elementary or secondary
educational programs, and
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(iii) a standard direct cost base which is the aggregate
direct cost funding level for which the percentage deter-
mined under subsection (¢) will—

(I) be equal to the median between the maximum
base rate and the minimum base rate, and

(IT) ensure that the amount of the grants provided
under this section will provide adequate (but not ex-
cessive) funding of the administrative costs of tribal el-
ementary or secondary educational programs closest to
the size of the program.

(2) The studies required under paragraph (1) shall—

(A) be conducted in full consultation (in accordance with
section 1131) with—

(i) the tribes and tribal organizations that are affected
by the application of the formula set forth in subsection
(¢), and

(i1) all national and regional Indian organizations of
which such tribes and tribal organizations are typically
members;

(B) be conducted onsite with a representative statistical
sample of the tribal elementary or secondary educational pro-
grams under a contract entered into with a nationally reputa-
ble public accounting and business consulting firm;

(C) take into account the availability of skilled labor, com-
modities, business and automatic data processing services, re-
lated Indian preference and Indian control of education re-
quirements, and any other market factors found substantially
to affect the administrative costs and efficiency of each such
tribal elementary or secondary educational program studied in
order to assure that all required administrative activities can
reasonably be delivered in a cost effective manner for each
such program, given an administrative cost allowance gen-
erated by the values, percentages, or other factors found in the
studies to be relevant in such formula;

(D) identify, and quantify in terms of percentages of direct
program costs, any general factors arising from geographic iso-
lation, or numbers of programs administered, independent of
program size factors used to compute a base administrative
cost percentage in such formula; and

(E) identify any other incremental cost factors substan-
tially affecting the costs of required administrative cost func-
tions at any of the tribal elementary or secondary educational
programs studied and determine whether the factors are of
general applicability to other such programs, and (if so) how
the factors may effectively be incorporated into such formula.
(3) In carrying out the studies required under this subsection,

the Secretary shall obtain the input of, and afford an opportunity
to participate to, the Inspector General of the Department of the
Interior.

(4) Determinations described in paragraph (2)(C) shall be
based on what is pragmatically possible to do at each location stud-
ied, given prudent management practice, irrespective of whether
required administrative services were actually or fully delivered at
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these sites, or other services were delivered instead, during the pe-
riod of the study.

(5) Upon completion of the studies conducted under paragraph
(1), but in no case later than October 1, 1989, the Secretary shall
submit to the Congress a report on the findings of the studies, to-
gether with determinations based upon such findings that would
affect the definitions of terms used in the formula that is set forth
in subsection (c).

(6) The Secretary shall include in the Bureau’s justification for
each appropriations request for each fiscal year beginning after fis-
cal year 1989, a projection of the overall costs associated with the
formula set forth in subsection (c) for all tribal elementary or sec-
ondary educational programs which the Secretary expects to be
funded in the fiscal year for which the appropriations are sought.

(7) For purposes of this subsection, the size of tribal elemen-
tary or secondary educational programs is determined by the ag-
gregate direct cost program funding level for all Bureau funded
programs which share common administrative cost functions.

(g)(1) There are authorized to be appropriated for each fiscal
year such sums as may be necessary to carry out this section.

(2) If the total amount of funds necessary to provide grants to
tribes and tribal organizations in the amounts determined under
subsection (b) for a fiscal year exceeds the amount of funds appro-
priated to carry out this section for such fiscal year, the Secretary
shall reduce the amount of each grant determined under subsection
(b) for such fiscal year by an amount that bears the same relation-
ship to such excess as the amount of such grant determined under
subsection (b) bears to the total of all grants determined under sub-
section (b) for all tribes and tribal organizations for such fiscal
year.

(h)(1) Notwithstanding any other provision of this section, the
amount of the grants provided under this section for fiscal year
1989 shall—

(A) in lieu of being determined under subsection (b), be de-
termined for each tribal elementary or secondary educational
program on the same basis that indirect costs were determined
for such programs for fiscal year 1988, and

(B) be subject to the provisions of subsection (d).

(2) Notwithstanding any other provision of this section, the
amount of the grant provided under this section for fiscal year 1990
with respect to each tribal elementary and secondary educational
program that was operated by a tribe or tribal organization in fis-
cal year 1989 shall be equal to—

(A) if the amount of the grant determined under sub-
section (b) for fiscal year 1990 with respect to such program ex-
ceeds the amount received by the tribe or tribal organization
with respect to such program for administrative costs for fiscal
year 1988 (or fiscal year 1989 if such program was not oper-
ated by the tribe or tribal organization during fiscal year
1988), the sum of—

(i) such amount received, plus
(11) ¥3 of the excess of—

(I) such amount determined under subsection (b),
over
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(IT) such amount received, or
(B) if such amount received exceeds such amount deter-
mined under subsection (b), the excess of—
(1) such amount received, over
(i1) an amount equal to V5 of the excess of—
(I) such amount received, over
(IT) such amount determined under subsection (b).
(3) Notwithstanding any other provision of this section, the
amount of the grants provided under this section for fiscal year
1991 with respect to each tribal elementary and secondary edu-
cational program that was operated by a tribe or tribal organiza-
tion in fiscal year 1989 shall be equal to—

(A) if the amount of the grant determined under sub-
section (b) for fiscal year 1991 with respect to such program ex-
ceeds the amount received by the tribe or tribal organization
with respect to such program for administrative costs for fiscal
year 1990, the sum of—

(i) such amount received, plus
(i1) Y2 of the excess of—

(I) such amount determined under subsection (b),
over

(IT) such amount received, or

(B) if such amount received exceeds such amount deter-

mined under subsection (b), the excess of—
(1) such amount received, over
(i1) an amount equal to V2 of the excess of—
(I) such amount received over,
(IT) such amount determined under subsection (b).
(i) The provisions of this section shall also apply to those
schools operating under the Tribally Controlled Schools Act of
1988.

SEC. 1129. [25 U.S.C. 2009] DIVISION OF BUDGET ANALYSIS.

(a) Within 24 months of the date of enactment of the Improv-
ing America’s Schools Act of 1994, the Secretary shall establish
within the Office a Division of Budget Analysis (hereinafter re-
ferred to as the “Division”). Such Division shall be under the direct
supervision and control of the Director of the Office.

(b) The Division shall have the capacity to conduct such stud-
ies, surveys, or other activities as are necessary to gather demo-
graphic information on Bureau-funded schools (current and future)
and project the amount necessary to provide Indian students in
such schools the educational program set forth in this part.

(c) The Division shall prepare projections on such amounts,
along with such other information as the Director of the Office
shall require, for each fiscal year beginning after October 1, 1996.
The Director of the Office and the Assistant Secretary for Indian
Affairs shall use such reports when preparing their annual budget
submissions.

SEC. 1130. [25 U.S.C. 2010] UNIFORM DIRECT FUNDING AND SUPPORT.

(a)(1) Within six months after the date of enactment of the Im-
proving America’s Schools Act of 1994, the Secretary shall estab-
lish, by regulation adopted in accordance with section 1139, a sys-
tem for the direct funding and support of all Bureau funded
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schools. Such system shall allot funds, in accordance with section
1127. All amounts appropriated for distribution under this section
may be made available under paragraph (2).

(2)(A) For the purpose of affording adequate notice of funding
available pursuant to the allotments made by section 1127,
amounts appropriated in an appropriation Act for any fiscal year
shall become available for obligation by the affected schools on July
1 of the fiscal year in which such amounts are appropriated with-
out further action by the Secretary, and shall remain available for
obligation through the succeeding fiscal year.

(B) The Secretary shall, on the basis of the amount appro-
priated in accordance with this paragraph—

(i) publish, on July 1 of the fiscal year for which the funds
are appropriated, allotments to each affected school made
under section 1127 of 85 percent of such appropriation; and

(i) publish, not later than September 30 of such fiscal
year, the allotments to be made under section 1127 of the re-
maining 15 percent of such appropriation, adjusted to reflect
actual student attendance.

(3)(A) Notwithstanding any law or regulation, the supervisor of
a Bureau school may expend an aggregate of not more than
$35,000 of the amount allotted the school under section 1127 to ac-
quire supplies and equipment for the school without competitive
bidding if—

(i) the cost for any single item purchased does not exceed
$10,000;

(i1) the school board approves the procurement;

ol (iii) the supervisor certifies that the cost is fair and reason-
able;

(iv) the documents relating to the procurement executed by
the supervisor or other school staff cite this paragraph as au-
thority for the procurement; and

(v) the transaction is documented in a journal maintained
at the school clearly identifying when the transaction occurred,
what was acquired and from whom, the prices paid, the quan-
tities acquired, and any other information the supervisor or
school board considers relevant.

(B) The Director shall be responsible for determining the appli-
cation of this paragraph, including the authorization of specific in-
dividuals to carry out this paragraph, and shall be responsible for
the provision of guidelines on the use of this paragraph and ade-
quate training on such guidelines.

(4) If a sequestration order issued under the Balanced Budget
and Emergency Deficit Control Act of 1985 reduces the amount of
funds available for allotment under section 1127 for any fiscal year
by more than 7 percent of the amount of funds available for allot-
ment under such section during the preceding fiscal year—

(A) the Secretary, notwithstanding any other law, may
use—

(i) funds appropriated for the operation of any Bureau
school that is closed or consolidated, and

(ii) funds appropriated for any program that has been
curtailed at any Bureau school,

to fund allotments made under section 1127, and
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(B) the Secretary may waive the application of the provi-
sions of section 1121(h) with respect to the closure or consoli-
dation of a school, or the curtailment of a program at a school,
during such fiscal year if the funds described in clauses (i) and
(i) of subparagraph (A) with respect to such school are used
to fund allotments made under section 1127 for such fiscal
year.

(b) In the case of all Bureau schools, allotted funds shall be ex-
pended on the basis of local financial plans which shall be prepared
by the local school supervisor in active consultation with the local
school board for each school, and the local school board for each
school shall have the authority to ratify, reject, or amend such fi-
nancial plan, and expenditures thereunder, and, on its own deter-
mination or in response to the supervisor of the school, to revise
such financial plan to meet needs not foreseen at the time of prepa-
ration of the financial plan. The supervisor shall provide the appro-
priate union representative of the education employees with copies
of proposed draft financial plans and all amendments or modifica-
tions thereto, at the same time such copies are submitted to the
local school board. The supervisor of the school may appeal any
such action of the local school board to the appropriate education
line officer of the Bureau agency by filing a written statement de-
scribing the action and the reasons the supervisor believes such ac-
tion should be overturned. A copy of such statement shall be sub-
mitted to the local school board and such board shall be afforded
an opportunity to respond, in writing, to such appeal. After review-
ing such written appeal and response, the appropriate education
line officer may, for good cause, overturn the action of the local
school board. The appropriate line education officer shall transmit
the determination of such appeal in the form of a written opinion
to such board and to such supervisor identifying the reasons for
overturning such action.

(c) Funds for self-determination grants under section 103(a)(2)
of the Indian Self-Determination and Education Assistance Act
shall not be used for providing technical assistance and training in
the field of education by the Bureau unless such services are pro-
vided in accordance with a plan, agreed to by the tribe or tribes
affected and the Bureau, under which control of education pro-
grams is intended to be transferred to such tribe or tribes within
a specific period of time negotiated under such agreement. The Sec-
retary may approve applications for funding tribal divisions of edu-
cation and the development of tribal codes of education from funds
appropriated pursuant to section 104(a) of such Act.

(d) In the exercise of its authority under this section, a local
school board may request technical assistance and training from
the Secretary, and the Secretary shall, to the greatest extent pos-
sible, provide such services, and make appropriate provisions in the
budget of the Office for such services.

(e)(1) A financial plan under subsection (b) for a school may in-
clude, at the discretion of the local administrator and the school
board of such school, a provision for a summer program of aca-
demic and support services for students of the school. Any such
program may include activities related to the prevention of alcohol
and substance abuse. The Assistant Secretary of Indian Affairs
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shall provide for the utilization of any such school facility during
any summer in which such utilization is requested.

(2) Notwithstanding any other provision of law, funds author-
ized under the Act of April 16, 1934 (25 U.S.C. 452 et seq.) and this
Act may be used to augment the services provided in each summer
program at the option, and under the control, of the tribe or Indian
controlled school receiving such funds.

(3) The Assistant Secretary of Indian Affairs, acting through
the Director of the Office, shall provide technical assistance and co-
ordination for any program described in paragraph (1) and shall,
to the extent possible, encourage the coordination of such programs
with any other summer programs that might benefit Indian youth,
regardless of the funding source or administrative entity of any
such program.

()(1) From funds allotted to a Bureau school under section
1127, the Secretary shall, if specifically requested by the tribal gov-
erning body (within the meaning of section 1121(k)), implement
any cooperative agreement entered into between the tribe, the Bu-
reau school board, and the local public school district which meets
the requirements of paragraph (2) and involves the school. The
tribe, the Bureau school board, and the local public school district
shall determine the terms of the agreement. Such agreement may
encompass coordination of all or any part of the following:

(A) Academic program and curriculum, unless the Bureau
school is currently accredited by a State or regional accrediting
entity and would not continue to be so accredited.

(B) Support services, including procurement and facilities
maintenance.

(C) Transportation.

(2) Each agreement entered into pursuant to the authority pro-
vided in paragraph (1) shall confer a benefit upon the Bureau
school commensurate with the burden assumed, though this re-
quirement shall not be construed so as to require equal expendi-
tures or an exchange of similar services.

(g) Notwithstanding any other provision of law, where there is
agreement on action between the superintendent and the school
board of a Bureau funded school, the product or result of a project
conducted in whole or in major part by a student may be given to
that student upon the completion of such project.

(h) Notwithstanding any other provision of law, funds received
by a Bureau funded school under this title shall not be considered
Federal funds for purposes of meeting a matching funds require-
ment in any Federal program.

SEC. 1131. [25 U.S.C. 2011] POLICY FOR INDIAN CONTROL OF INDIAN
EDUCATION.

(a) It shall be the policy of the Secretary and the Bureau, in
carrying out the functions of the Bureau, to facilitate Indian control
of Indian affairs in all matters relating to education.

(b)(1) All actions under this Act shall be done with active con-
sultation with tribes.

(2) The consultation required under paragraph (1) means a
process involving the open discussion and joint deliberation of all
options with respect to potential issues or changes between the Bu-
reau and all interested parties. During such discussions and joint
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deliberations, interested parties (including tribes and school offi-
cials) shall be given an opportunity to present issues including pro-
posals regarding changes in current practices or programs which
will be considered for future action by the Bureau. All interested
parties shall be given an opportunity to participate and discuss the
options presented or to present other alternatives, with the views
and concerns of the interested parties given effect unless the Sec-
retary determines, from information educed or presented by the in-
terested parties during 1 or more of the discussions and delibera-
tions, that there is a substantial reason for another course of ac-
tion. The Secretary shall submit to any Member of Congress, with-
in 18 days of the receipt of a written request by such Member, a
written explanation of any decision made by the Secretary which
is not consistent with the views of the interested parties.

SEC. 1132. [25 U.S.C. 2012] EDUCATION PERSONNEL.

(a)(1) Chapter 51, subchapter III of chapter 53, and chapter 63
of title 5, United States Code, relating to classification, pay, and
leave, respectively, and the sections of such title relating to the ap-
pointment, promotion, and removal of civil service employees, shall
not apply to educators or to education positions (as defined in sub-
section (n)).

(2) Paragraph (1) shall take effect 1 year after the date of en-
actment of this Act.

(b) Not later than the effective date of subsection (a)(2), the
Secretary shall prescribe regulations to carry out this section. Such
regulations shall govern—

(1) the establishment of education positions,

(2) the establishment of qualifications for educators,

(3) the fixing of basic compensation for educators and edu-
cation positions,

(4) the appointment of educators,

(5) the discharge of educators,

(6) the entitlement of educators to compensation,

(7) the payment of compensation to educators,

(8) the conditions of employment of educators,

(9) the length of the school year applicable to education po-
sitions described in subsection (n)(1)(A),

(10) the leave system for educators, and

(11) such other matters as may be appropriate.

(c)(1) In prescribing regulations to govern the qualifications of
educators, the Secretary shall require—

(A)({) that lists of qualified and interviewed applicants for
education positions be maintained in each agency and area of-
fice of the Bureau from among individuals who have applied at
the agency or area level for an education position or who have
applied at the national level and have indicated in such appli-
cation an interest in working in certain areas or agencies; and

(i) that a list of qualified and interviewed applicants for
education positions be maintained in the Office from among in-
dividuals who have applied at the national level for an edu-
cation position and who have expressed interest in working in
an education position anywhere in the United States;
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(B) that a local school board shall have the authority to
waive on a case-by-case basis, any formal education or degree
qualifications established by regulation pursuant to subsection
(b)(2), in order for a tribal member to be hired in an education
position to teach courses on tribal culture and language and
that subject to subsection (d)(2)(A), a determination by a school
board that such a person be hired shall be followed by the su-
pervisor; and

(C) that it shall not be a prerequisite to the employment
of an individual in an education position at the local level that
such individual’s name appear on the national list maintained
pursuant to paragraph (1)(A)(ii) or that such individual has ap-
plied at the national level for an education position.

(2) The Secretary may authorize the temporary employment in
an education position of an individual who has not met the certifi-
cation standards established pursuant to regulations, if the Sec-
retary determines that failure to do so would result in that position
remaining vacant.

(d)(1) In prescribing regulations to govern the appointment of
educators, the Secretary shall require—

(A)(i) that educators employed in a school (other than the
supervisor of the school) shall be hired by the supervisor of the
school unless there are no qualified applicants available, in
which case the vacant position shall be filled at the national
level from the list maintained pursuant to subsection
(e)(1)(A)ID);

(ii) each school supervisor shall be hired by the education
line officer of the agency office of the Bureau in which the
school is located; and

(iii) educators employed in an agency office of the Bureau
shall be hired by the superintendent for education of the agen-
cy office;

(B) that before an individual is employed in an education
position in a school by the supervisor of a school (or, with re-
spect to the position of supervisor, by the appropriate agency
education line officer), the local school board for the school
shall be consulted, and that subject to paragraph (2), a deter-
mination by the school board that such individual should or
should not be so employed shall be followed by the supervisor
(or with respect to the position of supervisor, by the agency su-
perintendent for education); and

(C) that before an individual may be employed in an edu-
cation position at the agency level, the appropriate agency
school board shall be consulted, and that, subject to paragraph
(3), a determination by such school board that such individual
should or should not be employed shall be followed by the
agency superintendent for education.

(2)(A) The supervisor of a school may appeal to the appropriate
agency education line officer any determination by the local school
board for the school that an individual be employed, or not be em-
ployed, in an education position in the school (other than that of
supervisor) by filing a written statement describing the
determination and the reasons the supervisor believes such deter-
mination should be overturned. A copy of such statement shall be
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submitted to the local school board and such board shall be af-
forded an opportunity to respond, in writing, to such appeal. After
reviewing such written appeal and response, the education line offi-
cer may, for good cause, overturn the determination of the local
school board. The education line officer shall transmit the deter-
mination of such appeal in the form of a written opinion to such
board and to such supervisor identifying the reasons for overturn-
ing such determination.

(B) The education line officer of an agency office of the Bureau
may appeal to the Director of the Office any determination by the
local school board for the school that an individual be employed, or
not be employed, as the supervisor of a school by filing a written
statement describing the determination and the reasons the super-
visor believes such determination should be overturned. A copy of
such statement shall be submitted to the local school board and
such board shall be afforded an opportunity to respond, in writing,
to such appeal. After reviewing such written appeal and response,
the Director may, for good cause, overturn the determination of the
local school board. The Director shall transmit the determination
of such appeal in the form of a written opinion to such board and
to such education line officer identifying the reasons for overturn-
ing such determination.

(8) The education line officer of an agency office of the Bureau
may appeal to the Director of the Office any determination by the
agency school board that an individual be employed, or not be em-
ployed, in an education position in such agency office by filing a
written statement describing the determination and the reasons
the supervisor believes such determination should be overturned. A
copy of such statement shall be submitted to the agency school
board and such board shall be afforded an opportunity to respond,
in writing, to such appeal. After reviewing such written appeal and
response, the Director may, for good cause, overturn the determina-
tion of the agency school board. The Director shall transmit the de-
termination of such appeal in the form of a written opinion to such
board and to such education line officer identifying the reasons for
overturning such determination.

(4) Any individual who applies at the local level for an edu-
cation position shall state on such individual’s application whether
or not such individual has applied at the national level for an edu-
cation position in the Bureau. If such individual is employed at the
local level, such individual’s name shall immediately be forwarded
to the Secretary, who shall, as soon as possible but in no event in
more than 30 days, ascertain the accuracy of the statement made
by such individual pursuant to the first sentence of this paragraph.
If the individual’s statement is found to have been false, such indi-
vidual, at the Secretary’s discretion, may be disciplined or dis-
charged. If the individual had applied at the national level for an
education position in the Bureau, the appointment of such individ-
ual at the local level shall be conditional for a period of 90 days,
during which period the Secretary may appoint a more qualified in-
dividual (as determined by the Secretary) from the list maintained
at the national level pursuant to subsection (c¢)(1)(A)(ii) to the posi-
tion to which such individual was appointed.
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(5) Except as expressly provided, nothing in this section shall
be construed as conferring upon local school boards, authority over,
or control of, educators.

(e)(1) In prescribing regulations to govern the discharge and
conditions of employment of educators, the Secretary shall re-
quire—

(A) that procedures be established for the rapid and equi-
table resolution of grievances of educators;

(B) that no educator may be discharged without notice of
the reasons therefore and opportunity for a hearing under pro-
ce(iiures that comport with the requirements of due process;
an

(C) educators employed in Bureau schools shall be notified
60 days prior to the end of the school year whether their em-
ployment contract will be renewed for the following year.

(2) The supervisor of a Bureau school may discharge (subject
to procedures established under paragraph (1)(B)) for cause (as de-
termined under regulations prescribed by the Secretary) any educa-
tor employed in such school. Upon giving notice of proposed dis-
charge to an educator, the supervisor involved shall immediately
notify the local school board for the school of such action. A deter-
mination by the local school board that such educator shall not be
discharged shall be followed by the supervisor. The supervisor shall
have the right to appeal such action to the education line officer
of the appropriate agency office of the Bureau. Upon such an ap-
peal, the agency education line officer may, for good cause and in
writing to the local school board, overturn the determination of the
loclal school board with respect to the employment of such individ-
ual.

h(3) Each local school board for a Bureau school shall have the
right—

(A) to recommend to the supervisor of such school that an
educator employed in the school be discharged; and

(B) to recommend to the education line officer of the appro-
priate agency office of the Bureau and to the Director of the
Office, that the supervisor of the school be discharged.

(f)(1) Notwithstanding any provision of the Indian preference
laws, such laws shall not apply in the case of any personnel action
within the purview of this section respecting an applicant or em-
ployee not entitled to Indian preference if each tribal organization
concerned grants, in writing, a waiver of the application of such
laws with respect to such personnel action, if such a waiver is in
writing deemed to be a necessity by the tribal organization, except
that this paragraph shall in no way relieve the Bureau of the Bu-
reau’s responsibility to issue timely and adequate announcements
and advertisements concerning any such personnel action if such
action is intended to fill a vacancy (no matter how such vacancy
is created).

(2) For purposes of this subsection, the term “tribal organiza-
tion” means—

(A) the recognized governing body of any Indian tribe,
band, nation, pueblo, or other organized community, including
a Native village (as defined in section 3(c) of the Alaska Native
Claims Settlement Act (43 U.S.C. 1602(c); 85 Stat. 688)); or
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(B) in connection with any personnel action referred to in
this subsection, any local school board as defined in section
1146, and which has been delegated by such governing body
the authority to grant a waiver under such subsection with re-
spect to such personnel action.

(3) The term “Indian preference laws” means section 12 of the
Act of June 18, 1934 (25 U.S.C. 472; 48 Stat. 986) or any other pro-
vision of law granting a preference to Indians in promotions and
other personnel actions, except that such term shall not be consid-
ered to include section 7(b) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450e(b)).

(g) Subject to the authority of the Office of Personnel Manage-
ment to determine finally the applicability of chapter 51 of title 5,
United States Code, to specific positions and employees in the exec-
utive branch, the Secretary shall determine in accordance with sub-
section (a)(1) the applicability or inapplicability of such chapter to
positions and employees in the Bureau.

(h)(1)(A) Except as otherwise provided in this section, the Sec-
retary shall fix the basic compensation or annual salary rate for
educators and education positions at rates comparable to the rates
in effect under the General Schedule for individuals with com-
parable qualifications, and holding comparable positions, to whom
chapter 51 of title 5, United States Code, is applicable or on the
basis of the Federal Wage System schedule in effect for the locality.

(B) By not later than October 28, 1988, the Secretary shall es-
tablish, for contracts for the 1991-1992 academic year, and there-
after, the rates of basic compensation, or annual salary rates, for
the positions of teachers and counselors (including dormitory coun-
selors and home-living counselors) at the rates of basic compensa-
tion applicable (on the date of enactment of such amendments and
thereafter) to comparable positions in overseas schools under the
Defense Department Overseas Teachers Pay and Personnel Prac-
tices Act, unless the Secretary establishes such rates within such
6-month period through collective bargaining with the appropriate
union representative of the education employees that is recognized
by the Bureau.

(C) By not later than October 28, 1988, the Secretary shall es-
tablish the rates of basic compensation or annual salary rates for
the positions of teachers and counselors (including dormitory and
home-living counselors)—

(i) for contracts for the 1989-1990 academic year, at rates
which reflect 5 of the changes in the rates applicable to such
positions on April 28, 1988, that must be made to conform the
rates to the rates established under subparagraph (B) for such
positions for contracts for the 1991-1992 academic year, and

(ii) for contracts for the 1990-1991 academic year, at rates
which reflect 25 of such changes.

(D) The establishment of rates of basic compensation and an-
nual salary rates by the Secretary under subparagraphs (B) and
(C) shall not preclude the use of regulations and procedures used
by the Bureau before the enactment of the Indian Education
Amendments of 1988 in making determinations regarding pro-
motions and advancements through levels of pay that are based on
the merit, education, experience, or tenure of the educator.
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(E)i) Except as provided in clause (ii), the establishment of
rates of basic compensation and annual salary rates by the Sec-
retary under subparagraphs (B) and (C) shall not affect the contin-
ued employment or compensation of an educator who was employed
in an education position on October 31, 1979, and who did not
make the election under paragraph (2) of subsection (o).

(ii) Any individual described in clause (i) may, during the 5-
year period beginning on the date on which the Secretary estab-
lishes rates of basic compensation and annual salary rates under
subparagraph (B), make an irrevocable election to have the basic
compensation rate or annual salary rate of such individual deter-
mined in accordance with this paragraph.

(111) If an individual makes the election described in clause (ii),
such election shall not affect the application to the individual of the
same retirement system and leave system that applies to the indi-
vidual during the fiscal year preceding the fiscal year in which
such election is made, except that the individual must use leave ac-
crued during a contract period by the end of that contract period.

(F) The President shall include with the budget submitted
under section 1105 of title 31, United States Code, for each of the
fiscal years 1990, 1991, and 1992 a written statement by the Sec-
retary which specifies—

(i) the amount of funds the Secretary needs to pay basic
compensation and the annual salaries of educators for such fis-
cal year, and

(i) the amount of funds the Secretary estimates would be
needed to pay basic compensation and the annual salaries of
educators for such fiscal year if the amendments made to this
paragraph by the Indian Education Amendments of 1988 had
not been enacted.

(2) Each educator employed in an education position in Alaska
shall be paid a cost-of-living allowance equal to 25 percent of the
rate of basic compensation to which such educator is entitled.

(3)(A) The Secretary may pay a postdifferential not to exceed
25 percent of the rate of basic compensation, on the basis of condi-
tions of environment or work which warrant additional pay as a re-
cruitment and retention incentive.

(B)d) Upon the request of the supervisor and the local school
board of a Bureau school, the Secretary shall grant the supervisor
of the school authorization to provide 1 or more post differentials
under subparagraph (A) unless the Secretary determines for clear
and convincing reasons (and advises the board in writing of those
reasons) that certain of the requested post differentials should be
disapproved or decreased because there is no disparity of com-
pensation for the involved employees or positions in the Bureau
school, as compared with the nearest public school, that is either—

(I) at least 5 percent, or

(II) less than 5 percent and affects the recruitment or re-
tention of employees at the school.

(i1) The request under clause (i) shall be deemed granted as re-
quested at the end of the 60th day after the request is received in
the Central Office of the Bureau unless before that time the re-
quest is approved, approved with modification, or disapproved by
the Secretary.
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(iii) The Secretary or the supervisor of a Bureau school may
discontinue or decrease a post differential authorized by reason of
this subparagraph at the beginning of a school year after either—

(I) the local school board requests that such differential be
discontinued or decreased, or

(IT) the Secretary or the supervisor determines for clear
and convincing reasons (and advises the board in writing of
those reasons) that there is no disparity of compensation that
would affect the recruitment or retention of employees at the
school after the differential is discontinued or decreased.

(1) Any individual—

(1) who on the date of enactment of this Act is holding a
position which is determined under subsection (f) to be an edu-
cation position and who elects under subsection (0)(2) to be cov-
ered under the provisions of this section, or

(2) who is an employee of the Federal Government or the
municipal government of the District of Columbia and is trans-
ferred, promoted, or reappointed, without break in service,
from a position under a different leave system to an education
position,

shall be credited for the purpose of the leave system provided
under regulations prescribed pursuant to subsection (b)(10), with
the annual and sick leave to such individual’s credit immediately
before the effective date of such election, transfer, promotion, or re-
appointment.

() Upon termination of employment with the Bureau, any an-
nual leave remaining to the credit of an individual within the pur-
view of this section shall be liquidated in accordance with sections
5551(a) and 6306 of title 5, United States Code, except that leave
earned or accrued under regulations prescribed pursuant to sub-
section (b)(10) shall not be so liquidated.

(k) In the case of any educator who is transferred, promoted,
or reappointed, without break in service, to a position in the Fed-
eral Government under a different leave system, any remaining
leave to the credit of such person earned or credited under the reg-
ulations prescribed pursuant to subsection (b)(10) shall be trans-
ferred to such person’s credit in the employing agency on an ad-
justed basis in accordance with regulations which shall be pre-
scribed by the Office of Personnel Management.

(1) An educator who voluntarily terminates employment with
the Bureau before the expiration of the existing employment con-
tract between such educator and the Bureau shall not be eligible
to be employed in another education position in the Bureau during
the remainder of the term of such contract.

(m) In the case of any educator employed in an education posi-
tion described in subsection (n)(1)(A) who—

(1) is employed at the close of a school year,

(2) agrees in writing to serve in such a position for the
next school year, and

(3) is employed in another position during the recess pe-
riod immediately preceding such next school year, or during
such recess period receives additional compensation referred to
in section 5533 of title 5, United States Code, relating to dual
compensation, shall not apply to such educator by reason of
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any such employment during a recess period for any such re-

ceipt of additional compensation.

(n) For the purpose of this section—

(1) The term “education position” means a position in the
Bureau the duties and responsibilities of which—

(A) are performed on a school-year basis principally in

a Bureau school and involve—

(i) classroom or other instruction or the super-
vision or direction of classroom or other instruction;

(ii) any activity (other than teaching) which re-
quires academic credits in educational theory and
practice equal to the academic credits in educational
theory and practice required for a bachelor’s degree in
education from an accredited institution of higher edu-
cation;

(iii) any activity in or related to the field of
education notwithstanding that academic credits in
educational theory and practice are not a formal re-
quirement for the conduct of such activity; or

(iv) support services at, or associated with, the
site of the school; or
(B) are performed at the agency level of the Bureau

and involve the implementation of education-related pro-

grams other than the position for agency superintendent
for education.

(2) The term “educator” means an individual whose serv-
ices are required, or who is employed, in an education position.
(0)(1) Subsections (a) through (n) of this section apply to an ed-

ucator hired after November 1, 1979 (and to an educator who elect-
ed application under paragraph (2)) and to the position in which
such individual is employed. Subject to paragraph (2), the enact-
ment of this Act shall not affect the continued employment of an
individual employed on October 31, 1979 in an education position,
or such individual’s right to receive the compensation attached to
such position.

(2) Any individual employed in an education position on Octo-
ber 31, 1979, may, not later than November 1, 1983, make an ir-
revocable election to be covered under the provisions of subsections
(a) through (n) of this section.

(p)(1) An educator who was employed in an education position
on October 31, 1979, who was eligible to make an election under
paragraph (2) of subsection (o) at that time, and who did not make
the election under paragraph (2) of subsection (o), may not be
placed on furlough (within the meaning of section 7511(a)(5) of title
5, United States Code) without the consent of such educator for an
aggregate of more than 4 weeks within the same calendar year, un-
less—

(A) the supervisor, with the approval of the local school
board (or of the education line officer upon appeal under para-
graph (2)), of the Bureau school at which such educator pro-
vides services determines that a longer period of furlough is
necessary due to an insufficient amount of funds available for
personnel compensation at such school, as determined under
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the financial plan process as determined under section 1130(b)
of this Act, and

(B) all educators (other than principals and clerical em-
ployees) providing services at such Bureau school are placed on
furloughs of equal length, except that the supervisor, with the
approval of the local school board (or of the agency education

line officer upon appeal under paragraph (2)), may continue 1

or more educators in pay status if—

(i) such educators are needed to operate summer pro-
grams, attend summer training sessions, or participate in
special activities including curriculum development com-
mittees; and

(i1) such educators are selected based upon such edu-
cator’s qualifications, after public notice of the minimum
qualifications reasonably necessary and without discrimi-
nation as to supervisory, nonsupervisory, or other status of
the educators who apply.

(2) The supervisor of a Bureau school may appeal to the appro-
priate agency education line officer any refusal by the local school
board to approve any determination of the supervisor that is de-
scribed in paragraph (1)(A) by filing a written statement describing
the determination and the reasons the supervisor believes such de-
termination should be approved. A copy of such statement shall be
submitted to the local school board and such board shall be af-
forded an opportunity to respond, in writing, to such appeal. After
reviewing such written appeal and response, the education line offi-
cer may, for good cause, approve the determination of the super-
visor. The educational line officer shall transmit the determination
of such appeal in the form of a written opinion to such local school
board and to the supervisor identifying the reasons for approving
such determination.

SEC. 1133. [25 U.S.C. 2013] MANAGEMENT INFORMATION SYSTEM.

The Secretary shall establish within the Office, within 1 year
after the date of the enactment of the Indian Education Amend-
ments of 1984, a computerized management information system,
which shall provide information to the Office. Such information
shall include—

(1) student enrollment;

(2) curriculum;

(3) staff;

(4) facilities;

(5) community demographics;

(6) student assessment information; and

(7) information on the administrative and program costs
attributable to each Bureau program, divided into discreet ele-
ments.

SEC. 1134. [25 U.S.C. 2014] BUREAU EDUCATION POLICIES.

Within 180 days of the date of enactment of this Act, the Sec-
retary shall develop, publish in the Federal Register, and submit
to all agency and area offices of the Bureau, all tribal governments,
and the appropriate committees of the Congress, a draft set of edu-
cation policies, procedures, and practices for education-related ac-
tion of the Bureau. The Secretary shall, within 1 year of the date
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of enactment of this Act, provide that such uniform policies, proce-

dures, and practices shall be finalized and promulgated. There-

after, such policies, procedures, and practices and their periodic re-

visions, shall serve as the foundation for future Bureau actions in

education.

SEC. 1135. [25 U.S.C. 2015] UNIFORM EDUCATION PROCEDURES AND
PRACTICES.

The Secretary shall cause the various divisions of the Bureau
to formulate uniform procedures and practices with respect to such
concerns of those divisions as relate to education, and shall report
such practices and procedures to the Congress.

SEC. 1136. [25 U.S.C. 2016] RECRUITMENT OF INDIAN EDUCATORS.

The Secretary shall institute a policy for the recruitment of
qualified Indian educators and a detailed plan to promote employ-
ees from within the Bureau. Such plan shall include opportunities
for acquiring work experience prior to actual work assignment.

SEC. 1137. [25 U.S.C. 2017] BIENNIAL REPORT.

(a) The Secretary shall submit to each appropriate committee
of the Congress a detailed biennial report on the state of education
within the Bureau and any problems encountered in the field of
education during the 2-year period covered by the report. Such re-
port shall contain suggestions for improving the Bureau edu-
cational system and increasing local Indian control of such system.
Such report shall also include the current status of tribally con-
trolled community colleges. The annual budget submission for the
Bureau’s education programs shall, among other things, include—

(1) information on the funds provided previously private
schools under section 208 of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 458d) and recommenda-
tions with respect to the future use of such funds;

(2) the needs and costs of operation and maintenance of
tribally controlled community colleges eligible for assistance
under the Tribally Controlled Community College Assistance
Act of 1978 (25 U.S.C. 1801 et seq.) and recommendations with
respect to meeting such needs and costs; and

(3) the plans required by sections 1121(g), 1122(c), and
1125(b), of this Act.

(b) The Inspector General of the Department of the Interior
shall establish a system to ensure that financial and compliance
audits are conducted of each Bureau school at least once in every
three years. Audits of Bureau schools shall be based upon the ex-
tent to which such school has complied with its local financial plan
under section 1129.

SEC. 1138. [25 U.S.C. 2018] RIGHTS OF INDIAN STUDENTS.

Within six months of the date of enactment of this Act, the
Secretary shall prescribe such rules and regulations as are nec-
essary to ensure the constitutional and civil rights of Indian stu-
dents attending Bureau schools, including such students’ right to
privacy under the laws of the United States, such students’ right
to freedom of religion and expression and such students’ right to
due process in connection with disciplinary actions, suspensions,
and expulsions.
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[Sec. 1139 repealed by P.L. 105-362, § 801(c)(5).

SEC. 1140. [25 U.S.C. 2020] VOLUNTARY SERVICES.

Notwithstanding section 1342 of title 31, United States Code,
the Secretary may, subject to the approval of the local school board
concerned, accept voluntary services on behalf of Bureau schools.
Nothing in this title shall be construed to require Federal employ-
ees to work without compensation or to allow the use of volunteer
services to displace or replace Federal employees. An individual
providing volunteer services under this section is a Federal em-
ployee only for purposes of chapter 81 of title 5, United States
Code, and chapter 171 of title 28, United States Code.

SEC. 1141. [25 U.S.C. 2021] PRORATION OF PAY.

(a) Notwithstanding any other provision of law, including laws
relating to dual compensation, the Secretary, at the election of the
employee, shall prorate the salary of an employee employed in an
education position for the academic school year over the entire 12-
month period. Each educator employed for the academic school
year shall annually elect to be paid on a 12-month basis or for
those months while school is in session. No educator shall suffer a
loss of pay or benefits, including benefits under unemployment or
other Federal or federally assisted programs, because of such elec-
tion.

(b) During the course of such year the employee may change
election once.

(c) That portion of the employee’s pay which would be paid be-
tween academic school years may be paid in lump sum at the elec-
tion of the employee.

(d) For the purposes of this section the terms “educator” and
“education position” have the meaning contained in paragraphs (1)
and (2) of section 1132(n). This section applies to those individuals
employed under the provisions of section 1132 of this title or title
5, United States Code.

SEC. 1142. [25 U.S.C. 2022] EXTRACURRICULAR ACTIVITIES.

(a) Notwithstanding any other provision of law, the Secretary
may provide, for each Bureau area, a stipend in lieu of overtime
premium pay or compensatory time off. Any employee of the Bu-
reau who performs additional activities to provide services to stu-
dents or otherwise support the school’s academic and social pro-
grams may elect to be compensated for all such work on the basis
of the stipend. Such stipend shall be paid as a supplement to the
employee’s base pay.

(b) If an employee elects not to be compensated through the
stipend established by this section, the appropriate provisions of
title 5, United States Code, shall apply.

(c) This section applies to all Bureau employees, whether em-
%10(317ed under section 1132 of this title or title 5, United States

ode.

SEC. 1143. [25 U.S.C. 2023] EARLY CHILDHOOD DEVELOPMENT PRO-
GRAM.

(a) The Secretary shall provide grants to tribes, tribal organi-
zations, and consortia of tribes and tribal organizations to fund
early childhood development programs that are operated by such
tribes, organizations, or consortia.
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(b)(1) The total amount of the grants provided under sub-
section (a) with respect to each tribe, tribal organization, or consor-
tium of tribes or tribal organizations for each fiscal year shall be
equal to the amount which bears the same relationship to the total
amount appropriated under the authority of subsection (f) for such
fiscal year (less amounts provided under subsection (e)) as—

(A) the total number of children under 6 years of age who
are members of—

(1) such tribe,
(i1) the tribe that authorized such tribal organization,
or
(iii) any tribe that—
(I) is a member of such consortium, or
(IT) authorizes any tribal organization that is a
member of such consortium, bears to

(B) the total number of all children under 6 years of age
who are members of any tribe that—

(i) is eligible to receive funds under subsection (a),

(i) is a member of a consortium that is eligible to re-
ceive such funds, or

(iii) authorizes a tribal organization that is eligible to
receive such funds.

(2) No grant may be provided under subsection (a)—

(A) to any tribe that has less than 500 members,

(B) to any tribal organization which is authorized—

(i) by only 1 tribe that has less than 500 members, or
(i1)) by 1 or more tribes that have a combined total
membership of less than 500 members, or

(C) to any consortium composed of tribes, or tribal organi-
zations authorized by tribes, that have a combined total tribal
membership of less than 500 members.

(c)(1) A grant may be provided under subsection (a) to a tribe,
tribal organization, or consortia of tribes and tribal organizations
only if the tribe, organization or consortia submits to the Secretary
an application for the grant at such time and in such form as the
Secretary shall prescribe.

(2) Applications submitted under paragraph (1) shall set forth
the early childhood development program that the applicant de-
sires to operate.

(d) The early childhood development programs that are funded
by grants provided under subsection (a)—

(1) shall coordinate existing programs and may provide
services that meet identified needs of parents and children
under 6 years of age which are not being met by existing pro-
grams, including—

(A) prenatal care,

(B) nutrition education,

(C) health education and screening,
(D) educational testing, and

(E) other educational services,

(2) may include instruction in the language, art, and cul-
ture of the tribe, and

(3) shall provide for periodic assessment of the program.
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(e) The Secretary shall, out of funds appropriated under the
authority of subsection (f), include in the grants provided under
subsection (a) amounts for administrative costs incurred by the
tribe or tribal organization in establishing and maintaining the
early childhood development program.

(f) For the purpose of carrying out the provisions of this sec-
tion, there are authorized to be appropriated $10,000,000 for fiscal
year 1995 and such sums as may be necessary for each of the fiscal
years 1996, 1997, 1998, and 1999.

SEC. 1144. [25 U.S.C. 2024] TRIBAL DEPARTMENTS OF EDUCATION.

(a) Subject to the availability of appropriations, the Secretary
shall provide grants and technical assistance to tribes for the devel-
opment and operation of tribal departments of education for the
purpose of planning and coordinating all educational programs of
the tribe.

(b) Grants provided under this section shall—

(1) be based on applications from the governing body of the
tribe,

(2) reflect factors such as geographic and population diver-
sity,

(3) facilitate tribal control in all matters relating to the
education of Indian children on Indian reservations and on
former Indian reservations in Oklahoma,

(4) provide for the development of coordinated educational
programs on Indian reservations (including all preschool, ele-
mentary, secondary, and higher or vocational educational pro-
grams funded by tribal, Federal, or other sources) by encourag-
ing tribal administrative support of all Bureau funded edu-
cational programs as well as encouraging tribal cooperation
and coordination with all educational programs receiving fi-
nancial support from State agencies, other Federal agencies, or
private entities,

(5) provide for the development and enforcement of tribal
educational codes, including tribal educational policies and
tribal standards applicable to curriculum, personnel, students,
facilities, and support programs, and

(6) otherwise comply with regulations for grants under sec-
tion 103(a) of the Indian Self-Determination and Educational
Assistance Act (25 U.S.C. 450h) that are in effect on the date
application for such grants are made.

(c)(1) In approving and funding applications for grants under
tﬁis section, the Secretary shall give priority to any application
that—

(A) includes assurances from the majority of Bureau fund-
ed schools located within the boundaries of the reservation of
the applicant that the tribal department of education to be
funded under this section will provide coordinating services
and technical assistance to all of such schools, including the
submission to each applicable agency of a unified application
for funding for all of such schools which provides that—

(i) no administrative costs other than those attrib-
utable to the individual programs of such schools will be
associated with the unified application, and
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(i1) the distribution of all funds received under the uni-
fied application will be equal to the amount of funds pro-
vided by the applicable agency to which each of such
schools is entitled under law,

(B) includes assurances from the tribal governing body
that the tribal department of education funded under this sec-
tion will administer all contracts or grants (except those cov-
ered by the other provisions of this title and the Tribally Con-
trolled Community College Assistance Act of 1978) for edu-
cation programs administered by the tribe and will coordinate
all of the programs to the greatest extent possible,

(C) includes assurances for the monitoring and auditing by
or through the tribal department of education of all education
programs for which funds are provided by contract or grant to
ensure that the programs meet the requirements of law, and

(D) provides a plan and schedule for—

(i) the assumption over the term of the grant by the
tribal department of education of all assets and functions
of the Bureau agency office associated with the tribe, inso-
far as those responsibilities relate to education, and

(ii) the termination by the Bureau of such operations
and office at the time of such assumption,

except that when mutually agreeable between the tribal gov-

erning body and the Assistant Secretary, the period in which

such assumption is to occur may be modified, reduced, or ex-
tended after the initial year of the grant.

(2) Subject to the availability of appropriated funds, grants
provided under this section shall be provided for a period of 3 years
and the grant may, if performance by the grantee is satisfactory to
the Secretary, be renewed for additional 3-year terms.

(d) The Secretary shall not impose any terms, conditions, or re-
quirements on the provision of grants under this section that are
not specified in this section.

(e) For the purpose of carrying out the provisions of this sec-
tion, there are authorized to be appropriated $2,000,000 for fiscal
year 1995 and such sums as may be necessary for each of the fiscal
years 1996, 1997, 1998, and 1999.

SEC. 1145. [25 U.S.C. 2025] PAYMENTS.

(a)(1) Except as otherwise provided in this subsection, the Sec-
retary shall make payments to grantees under this part in 2 pay-
ments—

(A) one payment to be made not later than July 15 of each
year in an amount equal to one-half of the amount which the
grantee was entitled to receive during the preceding academic
year, and

(B) the second payment, consisting of the remainder to
which the grantee is entitled for the academic year, shall be
made not later than December 1 of each year.

(2) For any school for which no payment was made from Bu-
reau funds in the preceding academic year, full payment of the
amount computed for the first academic year of eligibility under
this part shall be made not later than December 1 of the academic
year.
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(3) With regard to funds for grantees that become available for
obligation on October 1 of the fiscal year for which such funds are
appropriated, the Secretary shall make payments to grantees not
later than December 1 of the fiscal year.

(4) The provisions of chapter 39 of title 31, United States Code,
shall apply to the payments required to be made by paragraphs (1),
(2), and (3) of this subsection.

SEC. 1146. [25 U.S.C. 2026] DEFINITIONS.
For the purpose of this part, unless otherwise specified—

(1) the term “agency school board” means a body, the
members of which are appointed by the school boards of the
schools located within such agency, and the number of such
members shall be determined by the Secretary in consultation
with the affected tribes, except that, in agencies serving a sin-
gle school, the school board of such school shall fulfill these du-
ties;

(2) the term “Bureau” means the Bureau of Indian Affairs
of the Department of the Interior;

(3) the term “Bureau funded school” means—

(A) a Bureau school;
(B) a contract school; or
(C) a school for which assistance is provided under the

Tribally Controlled Schools Act of 1988;

(4) the term “Bureau school” means a Bureau operated ele-
mentary or secondary day or boarding school or a Bureau oper-
ated dormitory for students attending a school other than a
Bureau school;

(5) the term “contract or grant school” means an elemen-
tary or secondary school or a dormitory which receives finan-
cial assistance for its operation under a contract, grant, or
agreement with the Bureau under section 102, 103(a), or 208
of the Indian Self-Determination and Education Assistance Act
(25 U.S.C. 450f, 450h(a), and 458d) or under the Tribally Con-
trolled Schools Act of 1988 (25 U.S.C. 2504);

(6) the term “education line officer” means education per-
sonnel under the supervision of the Director, whether located
in central, area, or agency offices;

(7) the term “financial plan” means a plan of services to
be provided by each Bureau school;

(8) the term “Indian organization” means any group, asso-
ciation, partnership, corporation, or other legal entity owned or
controlled by a federally recognized Indian tribe or tribes, or a
majority of whose members are members of federally recog-
nized Indian tribes;

(9) the term “local educational agency” means a board of
education or other legally constituted local school authority
having administrative control and direction of free public edu-
cation in a county, township, independent, or other school dis-
trict located within a State, and includes any State agency
which directly operates and maintains facilities for providing
free public education;

(10) the term “local school board”, when used with respect
to a Bureau school, means a body chosen in accordance with
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the laws of the tribe to be served or, in the absence of such
laws, elected by the parents of the Indian children attending
the school, except that in schools serving a substantial number
of students from different tribes, the members shall be ap-
pointed by the governing bodies of the tribes affected, and the
number of such members shall be determined by the Secretary
in consultation with the affected tribes;

(11) the term “Office” means the Office of Indian Edu-
cation Programs within the Bureau;

(12) the term “Secretary” means the Secretary of the Inte-
rior;

(13) the term “supervisor” means the individual in the po-
sition of ultimate authority at a Bureau school; and

(14) the term “tribe” means any Indian tribe, band, nation,
or other organized group or community, including any Alaska
Native village or regional or village corporation as defined in
or established pursuant to the Alaska Native Claims Settle-
ment Act (43 U.S.C. 1801 et seq.) which is recognized as eligi-
ble for the special programs and services provided by the
United States to Indians because of their status as Indians.



